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Marblehead Conservation Commission 

Minutes April 11, 2013 

 

Meeting was held in the lower conference room at the Mary A. Alley Building, 7 Widger Road 

 

New special conditions were distributed.  The floor was opened for comments and questions – 

there were none.  A motion was made and seconded “to approve the new conditions.”  All 

members voted in the affirmative. 

 

Approval of the Minutes: Leclair proposed amending the draft March 2013 minutes.  He 

wanted to add special conditions 36-38 from the draft OOC for project 40-1111.  A motion was 

made and seconded “to approve the minutes of 14 March 2013 as amended.”  All members voted 

in the affirmative. 

Meeting was called to order at 7:15 PM   

 

Present were:  Commission Members Fred Sullivan, Don Tritschler, Brian Leclair, Ken Fisher, 

David Vanhoven and David Depew.  Also present was Willy Lanphear, Conservation 

Administrator.   

 

The hearings were conducted under the Massachusetts Wetlands Protection Act and the 

Marblehead Wetlands Protection Bylaw. 

 

Note:  The commission currently has seven members.  Per the MACC Handbook, section 4.1.2, 

most lawyers agree that a quorum is “…a majority of commissioners currently serving”.  The 

quorum for this meeting is therefore four members. 

NOI 40-1113   12 CROWNINSHIELD ROAD   REDMOND 

Project: Proposed repairs to existing seawall 

Applicant: Katherine & Paul Redmond 

Resource Area:  Coastal Bank and Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Prevention of Stormwater Damage and 

Prevention of Pollution 

Control Drawing:  Sketches:  Seawall Site Plan, Seawall Elevation Plan – both dated 3/13 

Reference:  Exhibit A, no date 

Appeared:  D. Peach 
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Leclair suggested the applicant provide a detailed plan for mortar and silt containment at the next 

meeting.  He also stated that the project would be subject to the following Special Conditions: 

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 

applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 

the site with the words “DEP File 40-1113” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 

25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 

amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 

to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 
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Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   

29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 

30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 

local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 

after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 

36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 

40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

41.  Maintenance pointing and repairs of existing stone masonry walls and concrete walls including the 

replacement of an occasional missing stone or patching cracks and minor defects in a concrete wall are 

allowed as a surviving condition to this Order of Conditions.  The property owner shall inform the 
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Conservation Commission in writing at least seven days prior to any proposed repointing or repair 

work on existing walls. All dislodged and removed mortar/cement will be immediately contained and 

removed from the work site to prevent any such material from entering the resource waters. Any future 

razing, rebuilding or enlarging of the subject wall(s) will require the filing of a new Notice of Intent. This 

condition shall survive this order.   

42.  The repair/replacement of small sections of damaged caps on seawalls is allowed as a surviving 

condition.  All dislodged and removed caps will be immediately contained and removed from the work 

site to prevent any such material from entering the resource waters. Prior to any work, the scope of the 

proposed repair/replacement must be approved by the Conservation Commission.  If the cap on a major 

length or on an entire wall needs to repaired/replaced, this requires an NOI.   This condition shall 

survive this order. 

43.  The back-filling of small areas of erosion landward of a seawall is allowed as a surviving condition 

provided the erosion is not on a coastal bank.  This back-filling applies to areas defined primarily as Land 

Subject to Coastal Storm Flowage.  Any work on a coastal bank requires an NOI.  The back-fill material 

must be clean and compatible with the eroded material.  Prior to any back-filling, the scope of the 

proposed back-filling must be approved by the Conservation Commission.  This condition shall survive 

this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

102. A tarp will be laid down at the base of the seawall during all repair work to capture all construction 

debris.  The tarp will be on the seaward side of the seawall. The tarp will be rolled up and dumped into a 

disposal trailer as required throughout the work day and will be removed at the end of each work day. 

The site is within the resource area.  And it is still under review by the DEP.  The Commission 

has a standing policy to put such matters to a Commission vote to determine whether to continue 

to the next Commission meeting.  All members voted to continue this hearing to 9 May 2013.    
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NOTE:  The following NOI is in error.  It involves a resource area, not a buffer zone (see 

“B” on Form 3) 

NOI 40-1114   CROWNINSHIELD ROAD (from Beacon Street to Davenport Road) 

Project: Proposed new riprap at the base of the existing seawall and repairs to existing seawall 

Applicant: Peach’s Point Roadway Association 

Resource Area:  Coastal Bank and Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Prevention of Stormwater Damage and 

Prevention of Pollution 

Control Drawing:  Sketch “Plan to Accompany Petition of Peach’s Point Roadway Assoc.” dated 

02/27/2013 

Reference:  Emergency Certificated issued 2/12/2013 

Appeared:  D. Peach 

Leclair stated that if the riprap was to be placed on the beach, ownership of the beach must be 

determined.  Once the owner is determined the applicant must get written permission from the 

owner.   

The site is within the resource area.  And it is still under review by the DEP.  The Commission 

has a standing policy to put such matters to a Commission vote to determine whether to continue 

to the next Commission meeting.  All members voted to continue this hearing to 9 May 2013.    

Leclair suggested that the applicant provide a detailed plan at the next meeting (e.g., number and 

size of stones).  He also requested that the plan (either drawings or text) include the 

methods/means for erosion, silt and material control.  In addition, this plan should be sent to the 

DEP for review. He also stated that project would be subject to following Special Conditions: 

42.  The repair/replacement of small sections of damaged caps on seawalls is allowed as a surviving 

condition.  All dislodged and removed caps will be immediately contained and removed from the work 

site to prevent any such material from entering the resource waters. Prior to any work, the scope of the 

proposed repair/replacement must be approved by the Conservation Commission.  If the cap on a major 

length or on an entire wall needs to repaired/replaced, this requires an NOI.   This condition shall 

survive this order. 

43.  The back-filling of small areas of erosion landward of a seawall is allowed as a surviving condition 

provided the erosion is not on a coastal bank.  This back-filling applies to areas defined primarily as Land 

Subject to Coastal Storm Flowage.  Any work on a coastal bank requires an NOI.  The back-fill material 

must be clean and compatible with the eroded material.  Prior to any back-filling, the scope of the 
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proposed back-filling must be approved by the Conservation Commission.  This condition shall survive 

this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

102. A tarp will be laid down at the base of the seawall during all repair work to capture all construction 

debris.  The tarp will be on the seaward side of the seawall. The tarp will be rolled up and dumped into a 

disposal trailer as required throughout the work day and will be removed at the end of each work day. 

Questions from the audience were taken. 

Bradford Freeman (Willow Rd) stated that since the condition of the seawall was also a matter of 

public safety, there should be an emergency process. 

Dave Peach then raised issues from the 13 March meeting – a determination of what activities 

are allowed under the existing maintenance Surviving Condition, what activities given defined 

conditions can be done pursuant to an Emergency Certificate.  Dave Peach stated that it would 

beneficial if the Commission would clearly decide and communicate under what conditions what 

activities (subject to defined conditions) would be permitted as “maintenance;” or which ones 

would require an Emergency Certificate or an NOI.   

Lanphear stated that a 1991 Order of Conditions required that the Association retain a 

professional engineer to opine on the structural integrity of the seawall, and that this has not been 

done yet.   

Members of the Commission stated that maybe the seawall needs to rebuilt rather than 

continuously repaired.  Peach said the cost of construction would be “prohibitive.” 



Con Com minutes 04/11/2013                                     Page 7 of 38 

Craig Campbell asked if given the large number of seawalls in Marblehead, should not the 

Commission hold special meetings devoted to creating rules for the maintenance, repair and 

rebuilding of seawalls. 

The site is within the resource area.  And it is still under review by the DEP.  The Commission 

has a standing policy to put such matters to a Commission vote to determine whether to continue 

to the next Commission meeting.  All members voted to continue this hearing to 9 May 2013.    

NOI 40-1115   46 FOSTER STREET   EASTERN YACHT CLUB 

Project: Proposed painting of the existing steel piles on the Main pier 

Applicant: Eastern Yacht Club 

Resource Area:  Coastal Bank, Coastal Beach and Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Prevention of Stormwater Damage and 

Prevention of Pollution 

Control Drawing:  Eastern Yacht Club Pier, dated March 8, 2013, prepared by Hayes 

Engineering 

Reference:  Letter from McCann & McCann, dated March 13, 2013 

Appeared:  R. McCann 

Bob complained that this has been already been a four month process. He has filed a Request for 

Determination and then filed for a NOI.  After all that, the DEP told him those actions were not 

necessary.   

 

The applicant will use fast drying paint applied during low tide (provided a document describing 

the paint that will be used).  They will use tarps to control material, and vacuum the sand for 

cleanup. 

 

Leclair stated that the project would be subject to the following Special Conditions: 

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 

applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 
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the site with the words “DEP File 40-1115” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 

25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 

amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 

to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 

Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   

29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 

30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 
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local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 

after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 

36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 

40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

45.  All gangways, docks or other items not permanently secured to the earth shall be stored during the 

“off season” (late fall, winter, early spring) so as to prevent them from causing any damage to other 

structures or resource area.  This condition shall survive this order. 

46.  All gangways, docks or other items not permanently secured to the earth shall be properly secured 

and/or removed in the event of a major storm so as to prevent them from causing any damage to other 

structures or to the resource area.  This condition shall survive this order. 

47.  All floats/docks will be so constructed so as not to bottom out (rest) on the ocean floor at low tides.  

This condition shall survive this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  
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50.  Minor maintenance repairs to the superstructure only of the pier are allowed as a surviving 

condition of this order.  Minor maintenance repairs are, typically, replacement of occasional deck 

boards, sections of hand rails, etc.  Complete new decking, complete new hand rails or other such large 

repairs require an NOI.  Minor maintenance repairs do not apply to the main support structure 

(stringers, bents, etc.) and do require an NOI. This condition shall survive this order. 

51.  If the pilings supporting a pier have not been painted or treated with a chemical substance, the 

pilings may be hand scraped to remove barnacles and other marine growth.  The scraped material may 

remain on the beach/tidal flat.  However, if the state declares a state of contamination (such as Red 

Tide) in an area wherein the pilings have been resident, tarps or a similar containment method must be 

located in the work area so as to cover the entire work area where scraping is performed.  Tarps are to 

be cleaned of scraped material at the end of each day when scraping is performed and the scrapings 

disposed of in a proper manner for such contaminated materials.  

If the pilings supporting a pier have been painted or treated with a chemical substance, the pilings may 

be hand scraped to remove barnacles and other marine growth.  Tarps or a similar containment method 

must be located in the work area so as to cover the entire work area where scraping is performed.  

Tarps are to be cleaned of scraped material at the end of each day when scraping is performed and the 

scrapings disposed of in a proper manner for materials which include paint or treatment. 

For all types of pilings (painted or unpainted/treated or untreated), a protocol must be submitted to the 

Conservation Commission for approval in advance of the scraping.  The protocol must contain:  whether 

the pilings are painted or unpainted/treated or untreated;  whether the pilings have been 

contaminated;  if painted or treated, the exact type of paint being scraped/if treated, the exact type of 

treatment;  the dates and times of intended scraping (start and finish);  the exact location of the 

intended scraping;  a description of the containment method;  a description of the scraping method;  the 

final location for disposal of the paint scrapings or, if applicable, contaminated scrapings.  If the pilings 

are to be repainted/re-treated, the exact type of paint/treatment must be identified and must be 

approved per the latest state and federal guidelines for such applications.  The person ordering the 

scraping/painting/treatment must sign and date the protocol and submit it to the Marblehead 

Conservation  Commission before any work is started.  This condition shall survive this order.54.  Upon 

completion of the work allowed under this Order of Conditions the applicant shall apply for a Certificate 

of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days prior to the 

expiration date of the original or extended OOC, whichever time comes sooner. If no work was started 

under the OOC or if some of the work will not be performed, the applicant must still apply for a 

Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

The Commission unanimously voted to issue an Order of Conditions with the aforementioned Special 

Conditions. 
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RDA   172 FRONT STREET   SEDKY   

Project: Proposed removal of existing deck and portion of landscape wall, construct a new mud 

room addition and extension of the driveway 

Applicant: Heidi Sedky 

Resource Area:  Coastal Bank, Coastal Beach and Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Storm Damage Prevention and Prevention of 

Pollution 

Control Drawing:  Site Plan for RDA, 172 Front Street, dated March 18, 2013 

Appeared:  Walter Jacobs and Jessica Muldoon of Walter Jacobs Architects 

 

The Commission voted to close this hearing.  All members voted to issue a negative 

determination with no conditions. 

 

NOI 40-1116   14 Shuman Road  KOH 

Project: Proposed repairs to existing seawall and replace a concrete cap 

Applicant: David Koh, Trustee, Dune Realty Trust 

Interests of the WPA and Bylaw:  Flood Control, Storm Damage Prevention and Prevention of 

Pollution 

Control Drawing:  Site Plan for NOI, 14 Shuman Road, dated March 21, 2013  

Reference:  Typical Cross Section Sketch, by North Shore Marine, dated 03/25/2013 and 

Emergency Certificate issued 3/18/2013 

 

Appeared:  S. Patrowicz of Patrowicz Land Development Engineering and David Koh, Trustee 

 

The DEP had no comments. 

 

Discussion:  

Fisher requested more detail of methods/means.  In particular, he wanted a discussion of how 

water will be kept out of the seawall.  He suggested an epoxy coating for the rebar dowling and 

an elastic control joint for the wall. 

 

Leclair stated that the project would be subject to the following Special Conditions: 

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 



Con Com minutes 04/11/2013                                     Page 12 of 38 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 

applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 

the site with the words “DEP File 40-1116” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 

25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 

amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 

to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 

Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   
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29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 

30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 

local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 

after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 

36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 

40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

41.  Maintenance pointing and repairs of existing stone masonry walls and concrete walls including the 

replacement of an occasional missing stone or patching cracks and minor defects in a concrete wall are 

allowed as a surviving condition to this Order of Conditions.  The property owner shall inform the 

Conservation Commission in writing at least seven days prior to any proposed repointing or repair 

work on existing walls. All dislodged and removed mortar/cement will be immediately contained and 

removed from the work site to prevent any such material from entering the resource waters. Any future 

razing, rebuilding or enlarging of the subject wall(s) will require the filing of a new Notice of Intent. This 

condition shall survive this order.   
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42.  The repair/replacement of small sections of damaged caps on seawalls is allowed as a surviving 

condition.  All dislodged and removed caps will be immediately contained and removed from the work 

site to prevent any such material from entering the resource waters. Prior to any work, the scope of the 

proposed repair/replacement must be approved by the Conservation Commission.  If the cap on a major 

length or on an entire wall needs to repaired/replaced, this requires an NOI.   This condition shall 

survive this order. 

43.  The back-filling of small areas of erosion landward of a seawall is allowed as a surviving condition 

provided the erosion is not on a coastal bank.  This back-filling applies to areas defined primarily as Land 

Subject to Coastal Storm Flowage.  Any work on a coastal bank requires an NOI.  The back-fill material 

must be clean and compatible with the eroded material.  Prior to any back-filling, the scope of the 

proposed back-filling must be approved by the Conservation Commission.  This condition shall survive 

this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  

53.  The control drawing/s for this project were prepared by a licensed Professional Engineer. The 

construction of this project shall be regularly inspected by said licensed professional to insure that the 

project complies with the control drawing/s. Upon completion of the work authorized by this OOC, said 

licensed professional shall submit a written statement to the Conservation Commission certifying that 

the completed work is in substantial compliance with the control drawing and setting forth any 

deviations that may exist between the completed work and the plan approved by the Conservation 

Commission. 

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

The Commission unanimously voted to issue an Order of Conditions with the aforementioned Special 

Conditions. 
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NOI 40-1117   40 Bartlett Street  HYNES 

Project: Proposed expansion of a patio area and construct a new fire pit 

Applicant: Suzanne Hynes 

Buffer Zone & Resource Area Impacts/Coastal Resource Areas:  Coastal Bank and Land Subject 

to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Storm Damage Prevention and Prevention of 

Pollution 

Control Drawing:  Overall Site Plan, dated March 24, 2013, prepared by Patrowicz Land 

Development Engineering  

Reference:  Drawing, “Wall Section”, no date, prepared by Engineering Allicance 

Appeared:  S. Patrowicz of Patrowicz Land Development Engineering  

 

Leclair stated that the project would be subject to the following Special Conditions:   

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 

applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 

the site with the words “DEP File 40-1117” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 
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25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 

amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 

to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 

Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   

29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 

30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 

local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 
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after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 

36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 

40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

41.  Maintenance pointing and repairs of existing stone masonry walls and concrete walls including the 

replacement of an occasional missing stone or patching cracks and minor defects in a concrete wall are 

allowed as a surviving condition to this Order of Conditions.  The property owner shall inform the 

Conservation Commission in writing at least seven days prior to any proposed repointing or repair 

work on existing walls. All dislodged and removed mortar/cement will be immediately contained and 

removed from the work site to prevent any such material from entering the resource waters. Any future 

razing, rebuilding or enlarging of the subject wall(s) will require the filing of a new Notice of Intent. This 

condition shall survive this order.   

42.  The repair/replacement of small sections of damaged caps on seawalls is allowed as a surviving 

condition.  All dislodged and removed caps will be immediately contained and removed from the work 

site to prevent any such material from entering the resource waters. Prior to any work, the scope of the 

proposed repair/replacement must be approved by the Conservation Commission.  If the cap on a major 

length or on an entire wall needs to repaired/replaced, this requires an NOI.   This condition shall 

survive this order. 

43.  The back-filling of small areas of erosion landward of a seawall is allowed as a surviving condition 

provided the erosion is not on a coastal bank.  This back-filling applies to areas defined primarily as Land 

Subject to Coastal Storm Flowage.  Any work on a coastal bank requires an NOI.  The back-fill material 

must be clean and compatible with the eroded material.  Prior to any back-filling, the scope of the 

proposed back-filling must be approved by the Conservation Commission.  This condition shall survive 

this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  
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53.  The control drawing/s for this project were prepared by a licensed Professional Engineer. The 

construction of this project shall be regularly inspected by said licensed professional to insure that the 

project complies with the control drawing/s. Upon completion of the work authorized by this OOC, said 

licensed professional shall submit a written statement to the Conservation Commission certifying that 

the completed work is in substantial compliance with the control drawing and setting forth any 

deviations that may exist between the completed work and the plan approved by the Conservation 

Commission. 

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

 He also observed that the area would be in danger from wave action, and he would like more 

detail on the ramifications. 

The site is within the resource area.  And the DEP is still reviewing the NOI application.  

Therefore the Commission has a standing policy to put such matters to a Commission vote to 

determine whether to continue to the next Commission meeting.  All members voted to continue 

this hearing to 9 May 2013.    

NOI 40-1118   17 Crowninshield Road  MCCARTHY 

Project: Proposed repairs to two existing seawalls 

Applicant: John B. McCarthy 

Resource Area:  Coastal Bank, Coastal Beach and Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Storm Damage Prevention and Prevention of 

Pollution 

Control Drawing:  Overall Site Plan, dated March 24, 2013, prepared by Patrowicz Land 

Development Engineering 

Appeared:  S. Patrowicz of Patrowicz Land Development Engineering  

 

The project entails repairing holes/replacing stones in the wall surrounding the boat slip and 

repairing its base, repairing/replacing the facing of the seawall on the seaward side of the house, 

replacing the caps on this seawall, and finally re-pointing.   
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Appeared:  S. Patrowicz of Patrowicz Land Development Engineering  

 

The project entails repairing 1-2’ holes in the boat slip, repairing the facing, capping the wall, 

and finally repointing.  The applicant also wants to dig at the base of the wall and place some 

stones for protection. 

 

??The mason will be Pangio?? 

 

Fisher asked for more detail on methods and means for project.  Patrowicz agreed to provide the 

detail at the next meeting. 

 

Leclair stated that the project would be subject to the following Special Conditions:   

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 

applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 

the site with the words “DEP File 40-1118” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 

25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 

amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 
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to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 

Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   

29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 

30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 

local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 

after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 

36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 
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40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

41.  Maintenance pointing and repairs of existing stone masonry walls and concrete walls including the 

replacement of an occasional missing stone or patching cracks and minor defects in a concrete wall are 

allowed as a surviving condition to this Order of Conditions.  The property owner shall inform the 

Conservation Commission in writing at least seven days prior to any proposed repointing or repair 

work on existing walls. All dislodged and removed mortar/cement will be immediately contained and 

removed from the work site to prevent any such material from entering the resource waters. Any future 

razing, rebuilding or enlarging of the subject wall(s) will require the filing of a new Notice of Intent. This 

condition shall survive this order.   

42.  The repair/replacement of small sections of damaged caps on seawalls is allowed as a surviving 

condition.  All dislodged and removed caps will be immediately contained and removed from the work 

site to prevent any such material from entering the resource waters. Prior to any work, the scope of the 

proposed repair/replacement must be approved by the Conservation Commission.  If the cap on a major 

length or on an entire wall needs to repaired/replaced, this requires an NOI.   This condition shall 

survive this order. 

43.  The back-filling of small areas of erosion landward of a seawall is allowed as a surviving condition 

provided the erosion is not on a coastal bank.  This back-filling applies to areas defined primarily as Land 

Subject to Coastal Storm Flowage.  Any work on a coastal bank requires an NOI.  The back-fill material 

must be clean and compatible with the eroded material.  Prior to any back-filling, the scope of the 

proposed back-filling must be approved by the Conservation Commission.  This condition shall survive 

this order. 

44.  When a pool/spa/hot tub is to be drained, no chlorine or other chemicals are to be added to the 

pool water for a period of at least four (4) days prior to draining to allow for the chlorine and other 

chemicals to dissipate; and there shall be an appropriate sign placed permanently at or immediately 

adjacent to the pool/spa/hot tub drainage valve or mechanism indicating this requirement. The method 

of pool drainage shall be such as to prevent any soil erosion by the draining water and to allow the 

draining water to seep into the ground prior to entering any resource waters.  No direct discharge to 

resource waters is allowed. This condition shall survive this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 
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most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  

53.  The control drawing/s for this project were prepared by a licensed Professional Engineer. The 

construction of this project shall be regularly inspected by said licensed professional to insure that the 

project complies with the control drawing/s. Upon completion of the work authorized by this OOC, said 

licensed professional shall submit a written statement to the Conservation Commission certifying that 

the completed work is in substantial compliance with the control drawing and setting forth any 

deviations that may exist between the completed work and the plan approved by the Conservation 

Commission. 

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

The site is within the resource area.  And the DEP is still reviewing the NOI application.  

Therefore the Commission has a standing policy to put such matters to a Commission vote to 

determine whether to continue to the next Commission meeting.  All members voted to continue 

this hearing to 9 May 2013.    

NOI 40-1120   21 Goodwin’s Court  GALLAGHER 

Project: Proposed construction of wooden steps, concrete landing, gangway, hoist and float 

Applicant: Stephen and Lisa Gallagher 

Resource Area:  Coastal Bank and Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Storm Damage Prevention and Prevention of 

Pollution 

Control Drawing:  Overall SitePlan, NOI, 21 Goodwinds Court, dated March 18, 2013, signed by 

Patrowicz 

Reference:  Sketch “Water Depths”, dated 12/05/2012, prepared by S. Gallagher.  

        Two drawings by Ravens Marine showing proposed seasonal gangway (no date) 

        FIRM Map 

 

Appeared:  S. Patrowicz of Patrowicz Land Development Engineering  
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Patrowicz stated that the pupose of the presentation was to test the waters with the Commission 

to see if the project was feasible. 

 

Supporting documents were attached to the NOI application.  Applicant provided a letter from 

the Marblehead Harbor Master supporting the project with conditions.  Also provided a DEP eel 

grass map for the affected area – there was no indication of eel grass in the area. 

 

Patrowitz acknowledged the need for a DEP Chapter 91 license. 

 

The Commission had concerns about the durability of the stairs during a storm.   The 

Commission then had several suggestions 1) that the stairs should be made of a more durable 

material than wood 2) the stairs need to be securely anchored into the ledge and/or 3) the stairs 

could be portable and safely stored in event of a storm.  Finally the Commission requested a 

detailed stair plan.  Patrowicz stated they would consider the suggestions and present a detailed 

plan in the future. 

 

Leclair stated that project would be subject to Special Conditions 20-40, 45-47, 49, 50-51, 53-54. 

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 

applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 

the site with the words “DEP File 40-1120” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 

25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 
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amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 

to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 

Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   

29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 

30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 

local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 

after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 
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36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 

37.  The construction of the pier/dock and any structure over the water permanently secured to the 

earth shall withstand a 100-year storm without damage to the integrity of the structure.  All piers/docks 

shall conform to the requirements of Chapter 91. 

38.  Any pressure-treated wood proposed to be used in the construction of a structure for land -based 

use shall be arsenic-free.  Any pressure-treated wood proposed to be used in the construction of a 

structure for salt water contact shall be treated with Chromated Copper Arsenate (CCA) or other 

preservative approved by the EPA and/or the MADEP which is less polluting and harmful to the salt 

water and its environment.  

39.  All piers, docks and floats must follow the guidelines established in the document, “Small Docks and 

Piers – A Guide to Permitting Small Pile-Supported Docks and Piers” dated November 2003.  Float stops 

are permitted provided they meet the aforementioned guidelines. 

40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

45.  All gangways, docks or other items not permanently secured to the earth shall be stored during the 

“off season” (late fall, winter, early spring) so as to prevent them from causing any damage to other 

structures or resource area.  This condition shall survive this order. 

46.  All gangways, docks or other items not permanently secured to the earth shall be properly secured 

and/or removed in the event of a major storm so as to prevent them from causing any damage to other 

structures or to the resource area.  This condition shall survive this order. 

47.  All floats/docks will be so constructed so as not to bottom out (rest) on the ocean floor at low tides.  

This condition shall survive this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

the most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  

50.  Minor maintenance repairs to the superstructure only of the pier are allowed as a surviving 

condition of this order.  Minor maintenance repairs are, typically, replacement of occasional deck 

boards, sections of hand rails, etc.  Complete new decking, complete new hand rails or other such large 
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repairs require an NOI.  Minor maintenance repairs do not apply to the main support structure 

(stringers, bents, etc.) and do require an NOI. This condition shall survive this order. 

51.  If the pilings supporting a pier have not been painted or treated with a chemical substance, the 

pilings may be hand scraped to remove barnacles and other marine growth.  The scraped material may 

remain on the beach/tidal flat.  However, if the state declares a state of contamination (such as Red 

Tide) in an area wherein the pilings have been resident, tarps or a similar containment method must be 

located in the work area so as to cover the entire work area where scraping is performed.  Tarps are to 

be cleaned of scraped material at the end of each day when scraping is performed and the scrapings 

disposed of in a proper manner for such contaminated materials.  

If the pilings supporting a pier have been painted or treated with a chemical substance, the pilings may 

be hand scraped to remove barnacles and other marine growth.  Tarps or a similar containment method 

must be located in the work area so as to cover the entire work area where scraping is performed.  

Tarps are to be cleaned of scraped material at the end of each day when scraping is performed and the 

scrapings disposed of in a proper manner for materials which include paint or treatment. 

For all types of pilings (painted or unpainted/treated or untreated), a protocol must be submitted to the 

Conservation Commission for approval in advance of the scraping.  The protocol must contain:  whether 

the pilings are painted or unpainted/treated or untreated;  whether the pilings have been 

contaminated;  if painted or treated, the exact type of paint being scraped/if treated, the exact type of 

treatment;  the dates and times of intended scraping (start and finish);  the exact location of the 

intended scraping;  a description of the containment method;  a description of the scraping method;  the 

final location for disposal of the paint scrapings or, if applicable, contaminated scrapings.  If the pilings 

are to be repainted/re-treated, the exact type of paint/treatment must be identified and must be 

approved per the latest state and federal guidelines for such applications.  The person ordering the 

scraping/painting/treatment must sign and date the protocol and submit it to the Marblehead 

Conservation  Commission before any work is started.  This condition shall survive this order. 

53.  The control drawing/s for this project were prepared by a licensed Professional Engineer. The 

construction of this project shall be regularly inspected by said licensed professional to insure that the 

project complies with the control drawing/s. Upon completion of the work authorized by this OOC, said 

licensed professional shall submit a written statement to the Conservation Commission certifying that 

the completed work is in substantial compliance with the control drawing and setting forth any 

deviations that may exist between the completed work and the plan approved by the Conservation 

Commission. 

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 
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Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

   

The site is within the resource area.  And the DEP is still reviewing the NOI application.  

Therefore the Commission has a standing policy to put such matters to a Commission vote to 

determine whether to continue to the next Commission meeting.  All members voted to continue 

this hearing to 9 May 2013.    

NOI 40-1119   323 Ocean Avenue  ALEXANDER 

Project: Proposed replacement of collapsed stone seawall with new concrete seawall 

Applicant: F. Night & Marjorie A. Alexander 

Resource Area:  Coastal Bank and Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Storm Damage Prevention and Prevention of 

Pollution 

Control Drawing:  Plan to Accompany NOI, Alexander, 323 Ocean Avenue, prepared by Hayes 

Engineering dated March 25, 2013 

Appeared:  Peter Ogren of Hayes Engineering 

 

Supporting documents were attached to the NOI application.  An arial picture of the site was 

provided as well as a project narrative. 

 

The repaired wall will capped with a slab.  The stone facing on the seaward side is optional. 

 

DEP has no comment. 

 

Leclair stated that project would be subject to following Special Conditions:  

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 

applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 
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the site with the words “DEP File 40-1119” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 

25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 

amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 

to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 

Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   

29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 

30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 



Con Com minutes 04/11/2013                                     Page 29 of 38 

local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 

after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 

36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 

40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

41.  Maintenance pointing and repairs of existing stone masonry walls and concrete walls including the 

replacement of an occasional missing stone or patching cracks and minor defects in a concrete wall are 

allowed as a surviving condition to this Order of Conditions.  The property owner shall inform the 

Conservation Commission in writing at least seven days prior to any proposed repointing or repair 

work on existing walls. All dislodged and removed mortar/cement will be immediately contained and 

removed from the work site to prevent any such material from entering the resource waters. Any future 

razing, rebuilding or enlarging of the subject wall(s) will require the filing of a new Notice of Intent. This 

condition shall survive this order.   

42.  The repair/replacement of small sections of damaged caps on seawalls is allowed as a surviving 

condition.  All dislodged and removed caps will be immediately contained and removed from the work 

site to prevent any such material from entering the resource waters. Prior to any work, the scope of the 

proposed repair/replacement must be approved by the Conservation Commission.  If the cap on a major 

length or on an entire wall needs to repaired/replaced, this requires an NOI.   This condition shall 

survive this order. 
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43.  The back-filling of small areas of erosion landward of a seawall is allowed as a surviving condition 

provided the erosion is not on a coastal bank.  This back-filling applies to areas defined primarily as Land 

Subject to Coastal Storm Flowage.  Any work on a coastal bank requires an NOI.  The back-fill material 

must be clean and compatible with the eroded material.  Prior to any back-filling, the scope of the 

proposed back-filling must be approved by the Conservation Commission.  This condition shall survive 

this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

the most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  

53.  The control drawing/s for this project were prepared by a licensed Professional Engineer. The 

construction of this project shall be regularly inspected by said licensed professional to insure that the 

project complies with the control drawing/s. Upon completion of the work authorized by this OOC, said 

licensed professional shall submit a written statement to the Conservation Commission certifying that 

the completed work is in substantial compliance with the control drawing and setting forth any 

deviations that may exist between the completed work and the plan approved by the Conservation 

Commission. 

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

The Commission unanimously voted to issue an Order of Conditions with the aforementioned Special 

Conditions. 

NOI 40-1121   2 Gas House Lane  KASS 

Project: Proposed reconstruction of storm-damaged cobblestone driveway and granite blocks 

Applicant: Vicky Kass 

Resource Area:  Coastal Bank, Coastal Beach and Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Storm Damage Prevention and Prevention of 

Pollution 
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Control Drawing:  Plan to Accompany NOI, Kass, 2 Gas House Lane, prepared by Hayes 

Engineering dated March 26, 2013 

Appeared:  Peter Ogren of Hayes Engineering, Richard Bragdon, caretaker 

 

Pictures of the site were provided as well as a project narrative. 

 

Blocks will be placed on crushed rock and sand.  The Commission recommended that filter 

fabric should be used to control erosion of material.  Project will remove the concrete protruding 

from the stone wall that borders the driveway.    

 

Meeting attendees voiced concern that the project not impede on the public way.  Lanphear 

suggested that the property line should be surveyed. 

 

DEP has no comment. 

 

Leclair stated that project would be subject to the following Special Conditions:  

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 

applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 

the site with the words “DEP File 40-1121” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 

25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 
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amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 

to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 

Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   

29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 

30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 

local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 

after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 
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36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 

38.  Any pressure-treated wood proposed to be used in the construction of a structure for land -based 

use shall be arsenic-free.  Any pressure-treated wood proposed to be used in the construction of a 

structure for salt water contact shall be treated with Chromated Copper Arsenate (CCA) or other 

preservative approved by the EPA and/or the MADEP which is less polluting and harmful to the salt 

water and its environment.  

40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

41.  Maintenance pointing and repairs of existing stone masonry walls and concrete walls including the 

replacement of an occasional missing stone or patching cracks and minor defects in a concrete wall are 

allowed as a surviving condition to this Order of Conditions.  The property owner shall inform the 

Conservation Commission in writing at least seven days prior to any proposed repointing or repair 

work on existing walls. All dislodged and removed mortar/cement will be immediately contained and 

removed from the work site to prevent any such material from entering the resource waters. Any future 

razing, rebuilding or enlarging of the subject wall(s) will require the filing of a new Notice of Intent. This 

condition shall survive this order.   

43.  The back-filling of small areas of erosion landward of a seawall is allowed as a surviving condition 

provided the erosion is not on a coastal bank.  This back-filling applies to areas defined primarily as Land 

Subject to Coastal Storm Flowage.  Any work on a coastal bank requires an NOI.  The back-fill material 

must be clean and compatible with the eroded material.  Prior to any back-filling, the scope of the 

proposed back-filling must be approved by the Conservation Commission.  This condition shall survive 

this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

the most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 
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Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

In addition, Leclair added the following conditions: 1) no encroachment on public ways will be 

allowed and 2) protruding concrete will be removed.  He also wanted to see the crushed stone 

and sand as well as the filter fabric added to the plan.   

The Commission unanimously voted to issue an Order of Conditions with the aforementioned Special 

Conditions. 

NOI 40-1122   3 Point O’Rocks Lane  POINT O’ROCKS CORPORATION    

Project: Proposed repair and/or reconstruction of storm-damaged seawall 

Applicant: Point O’Rocks Corporation 

Resource Area:  Coastal Bank Land Subject to Coastal Storm Flowage 

Interests of the WPA and Bylaw:  Flood Control, Storm Damage Prevention and Prevention of 

Pollution 

Control Drawing:  Plan to Accompany NOI, 3 Point O’ Rocks Lane from Hayes Engineering 

dated March 27, 2013 

Interests of the WPA and Bylaw:  Buffer Zone, Coastal Bank and Land Subject to Coastal Storm 

Flowage 

Control Drawing:  Site plan from Hayes Engineering dated March 27, 2013 

Appeared:  Peter Ogren of Hayes Engineering, Richard Bragdon, caretaker 

 

No supporting documents were attached to the NOI application.   

 

DEP has no comment. 

 

Leclair stated that project would be subject to Special Conditions 20-36, 40-44, 49, 53-54. 

20. In accordance with General Condition No. 9 contained in this Order of Conditions, the applicant shall 

record this original Order of Conditions and any subsequent amendments thereto at the Registry of 

Deeds in Salem and shall submit the recording information to the Conservation Commission on the form 

for said information found at the end of the Order of Conditions prior to the commencement of any 

work authorized by this Order of Conditions or any amendments thereto.  Failure to submit said 

recording information prior to the commencement of work may result in a fine issued against the 
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applicant in accordance with Marblehead Bylaws Chapter 194, Section 11E.  See Attachment “C” for 

“Schedule of Fines”. 

21.  Prior to any work authorized by this Order, a sign (1’x 2’) shall be displayed in a conspicuous place at 

the site with the words “DEP File 40-1122” 

22.  Prior to any demolition, construction or earth moving activities on the site, the applicant shall 

make an appointment for a site inspection by the Conservation Administrator to review the proposed 

work and the conditions contained in this Order.  

23.  A copy of the Order of Conditions as well as the final approved plan/s shall be available for 

inspection on site while activities regulated by the Order are underway. 

24. This Order of Conditions is issued under the Wetlands Protection Act and its Regulations (MGL 

Chapter 131, Section 40 and 310 CMR 10.00 et. seq.), and under the Town of Marblehead Wetlands 

Protection Bylaw (Marblehead Bylaws Chapter 194) and its Regulations (Wetlands Protection Bylaw 

Regulations for Administering Marblehead Bylaws Chapter 194, Sections 194-1 through 194-14). As such 

this Order constitutes a wetlands permit both under the Act and under the Bylaw. 

25. The project shall be performed in accordance with the final approved plans and other documents 

referenced in Attachment A to this Order of Conditions, except as the project may be altered or 

amended by these Special Conditions. Any deviation from this Order of Conditions and the approved 

construction plan/s and documents requires authorization from the Conservation Commission prior to 

implementation. Any deviation from the approved construction plans and documents commenced prior 

to authorization is subject to a fine of up to $300 per day, issued against the applicant in accordance 

with Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 

26. The project shall be performed in accordance with the representations made by the applicant and 

his/her representative(s) and in accordance with the requirements of the Marblehead Conservation 

Commission, all as reflected in the public hearing record as documented in the minutes of the 

Marblehead Conservation Commission referenced in Attachment A to this Order of Conditions, except 

as the project may be specifically altered or amended by these Special Conditions. 

27. These Special Conditions relate equally to both the Wetlands Protection Act and the Marblehead 

Wetlands Protection Bylaw unless herein indicated otherwise. 

Pre-construction: 

28. Any land disturbance of an area less than 40,000 square feet requires that Section II.C of the 

regulations pertaining to the Stormwater Management and Erosion Control Bylaw, Chapter 195 of the 

Marblehead Code must be followed and implemented.   

29.  All special conditions are to be included in the construction contracts between the applicant and 

his/her contractor. 
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30.  A drawing of the erosion control techniques to be used on site shall be included in the construction 

contracts between the applicant and his/her contractor. 

31.  Prior to commencement of construction activities, the Applicant shall obtain all federal, state and 

local permits (in addition to this OOC) that may be required for the proposed project. 

During construction: 

32. This project shall not cause an increase in run-off onto adjacent properties or streets, either during 

construction or after completion.  Appropriate measures shall be taken to prevent the movement of silt 

or debris onto adjacent properties, streets and Resource Areas. 

33.  There shall be no cleaning or rinsing of cement concrete ready-mix trucks, or cement concrete 

mixing equipment, such that the byproduct of the cleaning or rinsing operation finds its way to any 

resource area by any means, especially, but not limited to, by means of a storm drainage system (catch 

basins, pipes, drainage ditches, etc.). 

35.  All demolition debris shall be removed from the site as soon as possible and not stored within a 

resource area or a buffer zone.  If a dumpster is used to contain debris, the dumpster shall be covered 

after each work day.  The debris shall be properly disposed of in accordance with applicable federal, 

state and local regulations. 

36.  All construction material shall be stored outside the resource area and its buffer zone or as far back 

from the resource areas as possible. 

40.  By voluntary agreement with the applicant, only organic fertilizers are to be used on the property 

landward of the resource areas.  Fertilizers should not contain pesticides or herbicides; should contain 

slow release nitrogen and should not contain more than 3% phosphorous.  To mitigate chemical runoff, 

do not fertilize directly before a rainstorm and do not over fertilize.  Apply fertilizer in late April and in 

September (refer to:  A Homeowner’s Guide to Environmentally Sound Lawn care published by the 

Massachusetts Department of Food and Agriculture and the booklet, Don’t Trash Grass, published by 

the Massachusetts Department of Environmental Protection). This condition shall survive this order.  

41.  Maintenance pointing and repairs of existing stone masonry walls and concrete walls including the 

replacement of an occasional missing stone or patching cracks and minor defects in a concrete wall are 

allowed as a surviving condition to this Order of Conditions.  The property owner shall inform the 

Conservation Commission in writing at least seven days prior to any proposed repointing or repair 

work on existing walls. All dislodged and removed mortar/cement will be immediately contained and 

removed from the work site to prevent any such material from entering the resource waters. Any future 

razing, rebuilding or enlarging of the subject wall(s) will require the filing of a new Notice of Intent. This 

condition shall survive this order.   

42.  The repair/replacement of small sections of damaged caps on seawalls is allowed as a surviving 

condition.  All dislodged and removed caps will be immediately contained and removed from the work 

site to prevent any such material from entering the resource waters. Prior to any work, the scope of the 
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proposed repair/replacement must be approved by the Conservation Commission.  If the cap on a major 

length or on an entire wall needs to repaired/replaced, this requires an NOI.   This condition shall 

survive this order. 

43.  The back-filling of small areas of erosion landward of a seawall is allowed as a surviving condition 

provided the erosion is not on a coastal bank.  This back-filling applies to areas defined primarily as Land 

Subject to Coastal Storm Flowage.  Any work on a coastal bank requires an NOI.  The back-fill material 

must be clean and compatible with the eroded material.  Prior to any back-filling, the scope of the 

proposed back-filling must be approved by the Conservation Commission.  This condition shall survive 

this order. 

44.  When a pool/spa/hot tub is to be drained, no chlorine or other chemicals are to be added to the 

pool water for a period of at least four (4) days prior to draining to allow for the chlorine and other 

chemicals to dissipate; and there shall be an appropriate sign placed permanently at or immediately 

adjacent to the pool/spa/hot tub drainage valve or mechanism indicating this requirement. The method 

of pool drainage shall be such as to prevent any soil erosion by the draining water and to allow the 

draining water to seep into the ground prior to entering any resource waters.  No direct discharge to 

resource waters is allowed. This condition shall survive this order. 

49.  Invasive plants shall not be used nor maintained in the landscape of the project site. This applies to 

the existing landscape as well as to any proposed landscape. A list of invasive plants in Massachusetts 

can be found in the latest update of The Evaluation of Non-Native Plant Species for Invasiveness in 

Massachusetts (with annotated list) produced by the Massachusetts Invasive Plant Advisory Group. For 

the most recent update, visit www.mnla.com or www.newfs.org. This condition shall survive this order.  

53.  The control drawing/s for this project were prepared by a licensed Professional Engineer. The 

construction of this project shall be regularly inspected by said licensed professional to insure that the 

project complies with the control drawing/s. Upon completion of the work authorized by this OOC, said 

licensed professional shall submit a written statement to the Conservation Commission certifying that 

the completed work is in substantial compliance with the control drawing and setting forth any 

deviations that may exist between the completed work and the plan approved by the Conservation 

Commission. 

54.  Upon completion of the work allowed under this Order of Conditions the applicant shall apply for a 

Certificate of Compliance (COC) (a) within 30 days after completion of the work or (b) thirty (30) days 

prior to the expiration date of the original or extended OOC, whichever time comes sooner. If no work 

was started under the OOC or if some of the work will not be performed, the applicant must still apply 

for a Certificate of Compliance at least 30 days prior to the expiration of the OOC. The Conservation 

Commission may require the submission of an "as built" drawing (signed and stamped by a licensed 

Professional Engineer or licensed Professional Land Surveyor) with the application for the COC. Failure 

to submit an application for a COC shall result in a fine issued against the applicant in accordance with 

Marblehead Bylaws Chapter 194, Section 11E. See Attachment “C” for “Schedule of Fines”. 
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In addition, Leclair added the following conditions: 1) drawings with more detail, 2) attempt to 

tie the two seawalls together, and finally 3) the walls should be capped. 

The Commission unanimously voted to issue an Order of Conditions with the aforementioned Special 

Conditions. 

Old/New Business: 

 

Theodore Baker, Arthur Avenue:  Haug issued a Civil Disposition Violation Notice to Mr. 

Baker.  A March 15, 2013 letter from Haug to Baker was presented at the meeting.  

 

The meeting was adjourned at 9:30 PM. 

 

 

 

 


